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No. 13,483

IN THE

United States Court of Appeals

For the Ninth Circuit

WiLLARD A. WiNHOYEN,

Appellant,

vs.

United States of America,

Appellee.

BRIEF FOR APPELLEE.

JURISDICTIONAL STATEMENT.

This is an appeal from an order of the United

States District Court for the Northern District of

California, hereinafter called the "Court below", de-

nying appellant's motion to set aside order denying

motion to vacate judgment brought under Rule 60(b)

of the Federal Rules of Civil Procedure. (Tr. 57.)

Jurisdiction to review the order of the Court below

denying the motion is conferred upon this Honorable

Court by Title 28 U.S.C.A., Sections 1291 and 2106.



STATEMENT OF THE CASE.

The facts leading up to the filing of the instant mo-

tion by the appellant, an inmate of the United States

Penitentiary, at Alcatraz, California, are set forth in

the decision of this Honorable Court in Winhoven v.

Swope, 195 Fed. (2d) 181, which opinion is likewise

set forth in full in this record on appeal. (Tr. 43.)

The record discloses that appellant, convicted in the

Court below of armed post office robbery, filed a motion

to vacate judgment, pursuant to Title 28 U.S.C.A.,

Section 2255, contending that he was denied the effec-

tive assistance of counsel, which motion was subse-

quently denied (Tr. 42) and from which order of de-

nial no appeal was taken. Thereafter, appellant sought

relief by habeas corpus. A writ was issued, a hearing

held, and findings of fact and conclusions of law were

entered adverse to appellant. On appeal from the

order dismissing the petition for writ of habeas cor-

pus, this Honorable Court concluded as follows:

**The order of dismissal appealed from is af-

firmed on the ground that the district court had

no jurisdiction to entertain the application for

habeas corpus, and that if the application be

deemed a second motion in the district court under

§ 2255, it should not be entertained. '

'

The appellant then sought relief, as hereinabove indi-

cated, by filing a motion to set aside order denying

motion to vacate judgment (Tr. 44-56), which was

denied. The order of the Court below denying the

aforesaid motion reads as follows:



''Winhoven's motion is to set aside the court's

order of June 21, 1949 denying his motion to

vacate the judgment against him. The motion is

made under rule 60(b) Rules of Civil Procedure.

It does not allege or claim that the order denying

vacation of the judgment was taken against him
through Ms mistake, inadvertence, surprise or ex-

cusable neglect. Hence it is groundless. The rea-

sons asserted by defendant to set aside the order

of June 21, 1949, are such as might be raised on

appeal.

Motion denied.

Dated:May 7, 1952.

(sgd) Louis E. Goodman,
United States District Judge. '

'

From this latter order appellant now appeals to this

Honorable Court. (Tr. 62.)

QUESTION.

Is the appellant entitled to relief under Rule 60(b)

of Federal Rules of Ci^dl Procedure ?*

CONTENTION OF APPELLEE.

The answer to the above-stated question is *'No".

*The said rule is set forth in the appendix of this brief.



ARGUMENT.

The Court below held the motion of appellant made

imder Rule 60(b) of Federal Rules of Civil Procedure

to be groundless for the reason that it did not allege

that the order denying vacation of the judgment was

taken against him through his mistake, inadvertence,

surprise or excusable neglect. Furthermore, the appel-

lant makes no other allegations to bring his motion

within the requirements of the rule. In reliance then

on the rule itself, and without the citation of further

authority, because appellee believes, as the Court below

apparently did, that none is required, it is herein as-

serted that appellant is not entitled to the relief for

which he prays.

CONCLUSION.

In view of the foregoing, it is respectfully submitted

that the order of the Court below is correct and should

be affirmed.

Dated, San Francisco, California,

November 14, 1952.

Chauncey Tramutolo,
United States Attorney,

Joseph Karesh,
Assistant United States Attorney,

Attorneys for Appellee.

(Appendix Follows.)
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Appendix

''Mistakes; Inadvertence; Excusable Neglect;

Newly Discovered Evidence; Fraud, etc. On motion

and upon such terms as are just, the court may relieve

a party or his legal representative from a final judg-

ment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable

neglect; (2) newly discovered evidence which by due

diligence could not have been discovered in time to

move for a new trial under Rule 59(b)
; (3) fraud

(whether heretofore denominated intrinsic or extrin-

sic) , misrepresentation, or other misconduct of an ad-

verse party; (4) the judgment is void; (5) the judg-

ment has been satisfied, released, or discharged, or a

prior judgmetit upon which it is based has been re-

versed or otherwise vacated, or it is no longer equitable

that the judgment should have prospective applica-

tion; or (6) any other reason justifying relief from

the operation of the judgment. The motion shall be

made within a reasonable time, and for reasons (1),

(2), and (3) not more than one year after the judg-

ment, order, or proceeding was entered or taken. A
motion under this subdivision (b) does not affect the

finality of a judgment or suspend its operation. This

rule does not limit the power of a court to entertain

an independent action to relieve a party from a judg-

ment, order, or proceeding, or to grant relief to a

defendant not actually personally notified as provided

in Title 28, U.S.C. § 1655, or to set aside a judgment



u

for fraud upon the court. Writs of coram nobis, coram

vobis, audita querela, and bills of review and bills in

the nature of a bill of review, are abolished, and the

procedure for obtaining any relief from a judgment

shall be by motion as prescribed in these rules or by

an independent action."

Rule 60(b) of the Federal Rules of Civil Pro-

cedure.


